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FILED

Superior Court of California
County of Los Angeles

02/19/2025
[Ev kW . ShEyion , Execrte OTcer FCRIE oTConrt
By: A, He Deputy

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES

Case No. 22STCV11381
KAREN ROBERTS, et al., .
The Honorable Stuart M. Rice,
Plaintiffs, Dept. 1
RULING ON SUBMITTED MATTER RE:
V. DEFENDANT’S MOTION FOR
SUMMARY JUDGMENT OR SUMMARY
LONG BEACH COMMUNITY COLLEGE ADJUDICATION AND PLAINTIFFS’
DISTRICT MOTION FOR SUMMARY

’ ADJUDICATION

Defendant. Hearing Date: February 18, 2025

Plaintiffs: Karen Roberts and Seija Rohkea
Defendant: Long Beach Community College District
Ruling: Defendant’s motion for summary judgment or summary adjudication

is granted in part as to Plaintiffs’ PAGA claims and otherwise denied. Plaintiff’s motion for

summary adjudication of the second cause of action for declaratory relief is granted.

This is a class and Private Attorney General Act (PAGA) action. Plaintiffs Karen Roberts
and Seija Rohkea (Plaintiffs) allege that they and others were employed as part-time hourly
instructional faculty (that is, adjuncts) by defendant Long Beach Community College District
(Defendant). During their employment, they allege that they were required to engage in teaching

activities outside the classroom but were paid only for the hours they spent in the classroom, thereby
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violating California law and regulations pertaining to minimum wage. Plaintiffs’ operative first
amended complaint (FAC) states causes of action for failure to pay minimum wages, for declaratory
relief, and for civil penalties under PAGA. On March 26, 2024, the Court certified the following

class:

All persons employed by Long Beach Community College District as
part-time hourly instructional faculty at any time during the period from
three years before the filing of the Complaint through the date of final
judgment.

Defendant moved for summary judgment, or in the alternative, summary adjudication of
each cause of action. Plaintiffs cross-moved for summary adjudication of their second cause of
action for declaratory relief. The motions initially came on for hearing on December 11, 2024.
After hearing oral argument, the Court continued the motions for further briefing on the professional
exemption. After a further hearing on February 18, 2025, the Court took the matter under
submission, and now rules as follows.

Legal Standards

The function of a motion for summary judgment or adjudication is to allow a determination
as to whether an opposing party cannot show evidentiary support for a pleading or claim and to
enable an order of summary dismissal without the need for trial. (Aguilar v. Atlantic Richfield Co.
(2001) 25 Cal.4th 826, 843 (Aguilar).) “A party may move for summary adjudication as to one or
more causes of action within an action, one or more affirmative defenses, one or more claims for
damages, or one or more issues of duty, if the party contends that the cause of action has no merit,
that there is no affirmative defense to the cause of action, that there is no merit to an affirmative
defense as to any cause of action, that there is no merit to a claim for damages, as specified in
Section 3294 of the Civil Code, or that one or more defendants either owed or did not owe a duty
to the plaintiff or plaintiffs.” (Code Civ. Proc. § 437¢c(f)(1).)

“A plaintiff or cross-complainant has met his or her burden of showing that there is no
defense to a cause of action if that party has proved each element of the cause of action entitling the

party to judgment on the cause of action. Once the plaintiff or cross-complainant has met that
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burden, the burden shifts to the defendant or cross-defendant to show that a triable issue of one or
more material facts exists as to the cause of action or a defense thereto. The defendant or cross-
defendant shall not rely upon the allegations or denials of its pleadings to show that a triable issue
of material fact exists but, instead, shall set forth the specific facts showing that a triable issue of
material fact exists as to the cause of action or a defense thereto.” (Code Civ. Proc. § 437c(p)(1).)

“A defendant or cross-defendant has met his or her burden of showing that a cause of action
has no merit if the party has shown that one or more elements of the cause of action, even if not
separately pleaded, cannot be established, or that there is a complete defense to the cause of action.
Once the defendant or cross-defendant has met that burden, the burden shifts to the plaintiff or cross-
complainant to show that a triable issue of one or more material facts exists as to the cause of action
or a defense thereto. The plaintiff or cross-complainant shall not rely upon the allegations or denials
of its pleadings to show that a triable issue of material fact exists but, instead, shall set forth the
specific facts showing that a triable issue of material fact exists as to the cause of action or a defense
thereto.” (Code Civ. Proc. § 437¢c(p)(2).)

Section 437c(c) “requires the trial judge to grant summary judgment if all the evidence
submitted, and ‘all inferences reasonably deducible from the evidence’ and uncontradicted by other
inferences or evidence, show that there is no triable issue as to any material fact and that the moving
party is entitled to judgment as a matter of law.” (Adler v. Manor Healthcare Corp. (1992) 7
Cal.App.4th 1110, 1119.) “The function of the pleadings in a motion for summary judgment is to
delimit the scope of the issues; the function of the affidavits or declarations is to disclose whether
there is any triable issue of fact within the issues delimited by the pleadings.” (Juge v. County of
Sacramento (1993) 12 Cal.App.4th 59, 67, citing FPI Development, Inc. v. Nakashima (1991) 231
Cal.App.3d 367, 381-382.)

Courts “liberally construe the evidence in support of the party opposing summary judgment
and resolve doubts concerning the evidence in favor of that party.” (Dore v. Arnold Worldwide, Inc.
(2006) 39 Cal.4th 384, 389.) To establish a triable issue of material fact, the party opposing the
motion must produce substantial responsive evidence. (Sangster v. Paetkau (1998) 68 Cal.App.4th
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151, 166.) “Supporting and opposing affidavits or declarations shall be made by a person on
personal knowledge, shall set forth admissible evidence, and shall show affirmatively that the affiant
is competent to testify to the matters stated in the affidavits or declarations.” (Code Civ. Proc. §
437c(d).) “A court generally cannot resolve questions about a declarant's credibility in a summary
judgment proceeding ...unless admissions against interest have been made which justify disregard
of any dissimulation.” (A4RTS Productions, Inc. v. Crocker National Bank (1986) 179 Cal.App.3d
1061, 1065 (44ARTS Productions).)
Requests for Judicial Notice

In connection with their supplemental briefs, the parties have each made requests for judicial
notice.

Defendant requests judicial notice of

1. legislative analysis of AB 736 from the California Senate Committee on Labor, Public

Employment, and Retirement and Rules Committee; and

2. an August 19, 2009 opinion labor from the Department of Labor Standards Enforcement

(DLSE).

Item 1 evidences official acts by the legislative department of the State of California, and so
is subject to judicial notice under Evid. Code § 452(c), and the Court will take judicial notice of it.
For some reason, Defendant has attached significant excerpts from the 2024 Board of Trustees
Handbook of the Community College League of California, and the letter appears amid those
excerpts. Nonetheless, the opinion letter is an official act of an executive department of the State
of California and subject to judicial notice under Evid. Code § 452(c), and the Court will take
judicial notice of it.

Plaintiff requests judicial notice of:

A. Excerpts from “The 2002 Update of the [Division of Labor Standards Enforcement (DLSE)]

Enforcement Policies and Interpretations Manual (Revised),” last revised August 2019;
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B. A DLSE Opinion letter dated May 1, 2002;

C. Excerpts from the transcript for a public meeting of the Department of Industrial Relations

Industrial Welfare Commission held January 28, 2000;

D. A DLSE advisory memorandum dated December 23, 1999 with the subject “Understanding
AB 60: An In Depth Look at the Provisions of the ‘Eight Hour Day Restoration and
Workplace Flexibility Act of 1999.””;

E. Excerpts from the Master Agreement between Long Beach Community College District and

the Certificated Hourly Instructors, effective July 1, 2023 through June 30, 2026;

F. Excerpts from the Master Agreement between Long Beach Community College District and

the Certificated Hourly Instructors, effective July 1, 2019 through June 30, 2022; and

G. Defendant Long Beach Community College District’s Answer to the First Amended

Complaint, filed September 27, 2022.

Items A-D evidence official acts of executive departments of the State of California, and so
are subject to judicial notice under Evid. Code § 452(c). Items E and F are matters not reasonably
subject to dispute and capable of immediate and accurate determination by resort to sources of
reasonably indisputable accuracy (the agreements themselves), and so are subject to judicial notice
under Evid. Code § 452(h). Finally, Item G is a court record and subject to judicial notice under
Evid. Code § 452(d). The request for judicial notice is therefore granted in full.

Discussion
I. Defendant’s Motion

First and foremost, the parties agree that the recently decided case of Stone v. Alameda
Health System (2024) 16 Cal.5™ 1040 forecloses Plaintiffs’ claims for PAGA penalties. (/d. at 1086
[“[W]e conclude public entity employers are not subject to PAGA suits for civil penalties.”]) The

Court will therefore grant summary adjudication of Plaintiffs’ third cause of action for PAGA
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penalties in favor of Defendant.

Defendant contends that the legal bases for Plaintiffs’ first and second causes of action for
unpaid minimum wages and declaratory relief (Lab. Code §§ 1194, 1194.2, 1197, 1197.1, 1199,
and Industrial Welfare Commission (IWC) Wage Order 4) do not apply to it because the Legislature
has enacted more specific provisions of the Education Code governing community college
instructor compensation (i.e. Ed. Code §§ 87801 and 87802). Generally, parties may not contract
for a lower-than-minimum wage. (See Lab. Code § 1194.) However, Defendant contends that it
negotiated a collective bargaining agreement with the union representing its adjuncts which
provides for the compensation at issue here, which is valid because those Education Code provisions
preempt the more general rule forbidding contracting for a below-minimum wage. The Education

Code provisions read:

The governing board of a community college district shall fix and order
paid the compensation of persons employed by the board as academic
employees unless otherwise prescribed by law.

(Ed. Code § 87801.)

The governing board of each community college district shall adopt and
cause to be printed and made available to each academic employee a
schedule of salaries to be paid.

(Ed. Code § 87802.)

Defendant analogizes to Stoetzl v. Department of Human Resources (2019) 7 Cal.5™ 718
(Stoetzl). In that case, the plaintiffs were correctional officers who sued for compensation of “walk
time,” the time the officers spent inside correctional facilities prior to beginning and after
completing their scheduled work shifts. (/d. at 722.) As to officers represented by a union, the
California Supreme Court observed that the conditions of their employment were set through a
memorandum of understanding (MOU) negotiated directly with the Department of Human
Resources (CalHR) which through operation of the Dills Act (Gov. Code § 3512 et seq.) had the
force of law and superseded certain contrary statutes. (Stoetzl, supra, 7 Cal.5™ at 738, 740.) As to
non-union officers, the Court held that the delegation to CalHR to make more specific rules
governing public employees other than the general grant of authority to the IWC (which affected

public and private employees alike) caused CalHR’s standards to supersede the general wage order
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the plaintiffs relied on. (/d. at 749.)

There are critical distinctions between this case and Stoetzl. Here, the statutory authority of
community college districts to set salaries for adjuncts is not more specific than the directives of
Wage Order 4. (See Ed. Code § 87801.) Indeed, Section 87801 qualifies that community college
districts shall fix and order paid the compensation of their employees “unless otherwise prescribed
by law.” (Ibid.) This bespeaks a legislative intent to permit community college districts to set
compensation only as permitted by other law. (See Ferris v. Los Rios Community College District
(1983) 146 Cal.App.3d 1, 9 (Ferris) [Section 87801 does not give districts “unlimited discretion
over the salaries of part-time instructors[.]”’]) Moreover, the right Plaintiffs sue on here is payment
of minimum wage, something expressly excepted from the Stoetz/ holding. (See Stoetzl, supra, 7
Cal.5™ at 740 [“This is not a case in which a party to a labor agreement agreed to waive state law
protections that are not subject to waiver.”’]) As noted above, minimum wage compensation is not
waivable by contract. (See Lab. Code § 1194.) Defendant’s attempt to analogize the setting in
Stoetzl is inconsistent with the express limitation of the California Supreme Court’s holding.

Plaintiff analogizes to Flowers v. Los Angeles County Metropolitan Transportation
Authority (2015) 243 Cal.App.4™ 66 (Flowers). There, the Court of Appeal rejected the defendant’s
contention that sections of the Public Utilities Code permitting it to establish salaries allowed it to

transgress the minimum wage laws:

The plain language of PUC section 30257 does not support the MTA's
position. Section 30257 simply states that the MTA “shall establish an
appropriate salary, salary range, or wage” for positions it creates “except
for positions in a bargaining unit represented by a labor organization.”
(Pub. Util. Code, § 30257.) The statute does not exempt the MTA from
state minimum wage requirements, nor does it accord the MTA sole and
exclusive authority or discretion to determine what constitutes an
“appropriate” wage for positions established by its board.

(Id. at 79.)
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Pub. Util. Code § 30257 pertains to the board of directors and provides, in pertinent part:

Subject to the provisions of Article 10 (commencing with Section 30750),
Chapter 5 of this part, the board may adopt a personnel system for the
purpose of recruiting and maintaining an effective working force with
good morale. ... The board shall establish an appropriate salary, salary
range, or wage for each position so created, except for positions in a
bargaining unit represented by a labor organization. ...

Pub. Util. Code § 30257 is quite similar to Ed. Code § 87801 and demonstrates the a fortiori
nature of the current case. If Pub. Util. Code § 30257’s unqualified authority to “establish an
appropriate salary, salary range, or wage for each position” did not permit the MTA to transgress
minimum wage laws, Ed. Code § 87801’s authority, which is limited by “unless otherwise
prescribed by law [,]” does not permit Defendant to do so.

Defendant invokes Lab. Code § 515.7, which provides that employees of non-public
institutions (i.e. private universities, which Defendant is not) are exempt from Wage Order 4 but
are nonetheless entitled to be compensated separately for non-course-related work despite being
exempt. (See Lab. Code § 515.7, subd. (b)(3).) This statute is of no aid to Defendant’s argument,
and as Plaintiffs point out, is actually more supportive of the opposite position. By enacting a statute
providing that private university instructors are exempt from Wage Order 4, the Legislature must
have thought those instructors would otherwise be subject to the Wage Order (as Plaintiffs contend
community college instructors are). Gola v. University of San Francisco (2023) 90 Cal.App.5™
548" does not add anything to the analysis. There, the Court of Appeal held that Lab. Code § 515.7
was not retroactive, but only applied to claims (there, wage statement claims) which accrued after
the effective date. (/d. at 560.) The Gola opinion had nothing to say about public university
instructors, or whether the Legislature thought they were subject to Wage Order 4.

In its supplemental brief, Defendant offers further arguments in support of its Lab. Code §
515.7 argument. The Court will not consider these arguments, as the scope of the supplemental

briefing was limited to the application of the professional exemption.

! Gola was disapproved on other grounds in Naranjo v. Spectrum Security Services, Inc.

(2024) 15 Cal.5th 1056, 1090 fn. 11.
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The Court initially rejected Defendant’s citation to Kettenring v. Los Angeles Unified School
District (2008) 167 Cal. App.4™ 507 (Kettenring) because Defendant did not raise the professional
exemption in its moving papers. Following supplemental briefing by the parties, the Court has
issued a ruling on that exemption, which is below. In short, Kettenring does not aid Defendant
because in that case, it was undisputed that the plaintiffs met the salary test for the professional
exemption (Kettenring, supra, 167 Cal.App.4™ at 513), whereas here, it appears that they cannot
possibly meet it under any circumstance. The Kettenring plaintiff did argue that “paying part-time
adult education teachers by the hour for only classroom instruction means that their wages are not
proportionate” to those of full-time teachers as required by Ed. Code § 45025. (Kettenring, supra,
167 Cal.App.4™ at 515.) However, the Court did not consider the question presented here, whether
that practice is violative of minimum wage laws, because it had already determined the minimum
wage laws did not apply because of the professional exemption. (/d. at 513.) Cases are not authority
for propositions not considered. (B.B. v. County of Los Angeles (2020) 10 Cal.5th 1, 11.)

Similar to Kettenring, the case of California Teachers Association v. San Diego Community
College District (1981) 28 Cal.3d 692 (CTA) also concerned a proportionality statute, not minimum
wage laws. There, the plaintiffs were again temporary teachers who were “paid a flat hourly rate
which is less than the amount paid a salaried employee” and were “not, however, expected to hold
office hours, serve on professional committees or supervise student activities, all of which are
required of full-time teachers.” (/d. at 696.) The plaintiffs invoked Ed. Code § 13503.1, which
provided they were entitled to be paid “an amount which bears the same ratio to the amount provided
full-time employees as the time actually served by such part-time employees bears to the time
actually served by full-time employees of the same grade or assignment.” (/bid.) In other words,
if the “time actually served” by part-time employees of the same grade or assignment was only half
of the “time actually served” by full-time employees, part-time employees were only required to be
paid half of what full-time employees were paid. The plaintiffs asserted that “time actually served”
referred to classroom hours only, and so part-time employees should have had a higher hourly rate.
(Id. at 697.) The Court of Appeal sided with the district, holding that “the proper measure for
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apportioning part-time pay under section 13503.1 is the time actually spent on the job both inside
and outside of the classroom.” (/d. at 702.)

Significantly for Defendant’s argument, the Court of Appeal did not consider whether the
compensation of only time spent in classroom instruction was violative of the minimum wage laws.
The pertinent wage orders would not even be enacted for another 17 years after the 1981 CT4
decision. (See  Industrial ~ Welfare = Commission wage orders —  History

<https://www.dir.ca.gov/iwc/wageorderindustriesprior.htm>, accessed December 5, 2024.) CTA4 is

of no assistance on a point it did not consider. (B.B. v. County of Los Angeles, supra, 10 Cal.5th at
11.)

For the foregoing reasons, Defendant has not shown it would be entitled to judgment as a
matter of law as to the first and second causes of action, even if there were no dispute of material
fact. Defendant has therefore failed to meet its burden as to those causes of action. The motion
will therefore be denied as to summary adjudication of those causes of action and as to summary
judgment.

II. Plaintiffs’ Motion

Plaintiffs’ motion is, in essence, a mirror of Defendant’s motion as to the second cause of
action for declaratory relief. Plaintiffs argue that the Class are entitled to minimum wage protections
of the Labor Code and Wage Order 4, that Defendant suffers them to work teaching-related duties
outside of classroom teaching time, and that such work is not and cannot be covered by the pay they
receive for classroom teaching.

Plaintiffs’ motion does not specify the exact judicial declaration they seek, nor does the

operative First Amended Complaint (FAC), which simply states:
43. An actual controversy has arisen and now exists between the parties
relating to the legal rights and duties of the parties as set forth above, for
which Plaintiffs desire a declaration of rights and other relief available
pursuant to the California Declaratory Judgment Act, C.C.P. §1060 et seq.

44. A declaratory judgment is necessary and proper in that Plaintiffs

contend that District has committed and continues to commit the
violations set forth above and, on information and belief, District will
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continue to commit such acts on the basis of its unlawful compensation
structure.
(FAC, 99 43-44.)

Defendant does not quibble with the sufficiency of Plaintiffs’ FAC or the specificity of the
requested declaratory relief, neither in opposition to Plaintiffs’ motion nor in its own affirmative
motion. Rather, the parties appear to agree that the Court can summarily adjudicate the issue of
whether Defendant’s compensation structure violates the pertinent minimum wage laws. Indeed,
Plaintiffs’ Undisputed Material Fact (UMF) 22 states that “[a]n actual controversy exists between
the parties as to whether the District’s compensation structure complies with California minimum
wage law with respect to time spent by class members performing teaching-related duties outside
their classroom teaching time [,]” and Defendant responded that this fact was “Undisputed.” (UMF
22.) The Court will therefore address the substance of the motion.

a. Factual Background

The following facts are undisputed. Defendant’s adjuncts have additional, outside-the-
classroom duties relating to their course assignments, including preparing syllabi, preparing for
class, creating and grading assignments, communicating with students, uploading information to
Defendant’s learning management system, and ensuring that course materials are available to
students with disabilities. (Plaintiffs’ Undisputed Material Fact (UMF) 3.) Adjuncts are paid an
hourly rate, which is multiplied by 18 hours per “lecture unit” or “teaching unit.” (UMF 16-17.) In
other words, an adjunct would receive 54 hours’ worth of compensation for teaching one three-unit
class. Full-time faculty, meanwhile, receive a salary premised on a 45-hour work week, including
both in-class time for a 15-unit teaching load and out-of-class time for “classroom preparation,
grading, record keeping, curriculum development and review, and professional contacts that are
college assignment related.” (UF 19, 20.) Adjuncts are evaluated based on preparation for class,
preparation of syllabi, maintenance of contact with students, grading, and organizing assignments,
as well as maintaining currency in their discipline. (UF 7.) Adjuncts who are evaluated poorly

place their future employment at risk. (UF 8.)
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b. Initial Burden

As noted above, it is undisputed that as adjuncts, Plaintiffs and the class have out-of-
classroom duties which they are required to perform, either as a practical necessity for classroom
instruction or as expressly required by Defendant. Defendant’s evaluations of adjuncts includes
their performance of those out-of-classroom duties. Adjuncts are compensated according to a
“teaching unit” formulation which is based on classroom teaching time only.

Lab. Code § 1197 provides that the minimum wage provided by law is what must be paid to
employees, and the payment of a lower wage than that minimum is unlawful. (See Lab. Code §
1197.) Wage Order 4, applicable to “Professional, Technical, Clerical, Mechanical, and Similar
Occupations” provides that certain minimum wages must be paid “for all hours worked,” which
means “all the time the employee is suffered or permitted to work, whether or not required to do
so.” (Cal. Code Regs., tit. 8, § 11040, subd. 2(K).) An employer suffers or permits an employee to
work when they know of the work occurring and failure to prevent it. (Martinez v. Combs (2010)
49 Cal.4™ 35, 70.) Given that Defendant evaluates adjuncts based on their performance of out-of-
classroom work, there is an inference that Defendant knew out-of-class work was being performed,
and because adjuncts’ hourly pay is based on “teaching units,” which are themselves based on
classroom hours only, there is an inference that this work is unpaid. This is sufficient to shift the
burden to Defendant to show a dispute of material fact as to this cause of action or a defense thereto.

c. Defendant’s Burden

One of the areas of sharpest disagreement between the parties is whether California’s
minimum wage laws apply to Defendant, a public entity. Sheppard v. North Orange County
Regional Occupational Program (2010) 191 Cal.App.4™ 289 holds that the Industrial Welfare
Commission (IWC) has the authority to establish minimum wage requirements for employees of
public school districts. (/d. at 301-302, 308.) This is because the California Legislature has plenary
authority over public school districts, which permits it to authorize the IWC to apply minimum

wage orders, and Wage Order 4, in particular, to public school districts. (/d. at 308-309.)
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Notably, that authority stems from the same constitutional provision that provides the

Legislature with authority to establish community college districts:

The Legislature shall have power, by general law, to provide for the
incorporation and organization of school districts, high school districts,
and community college districts, of every kind and class, and may classify
such districts.

The Legislature may authorize the governing boards of all school districts
to initiate and carry on any programs, activities, or to otherwise act in any
manner which is not in conflict with the laws and purposes for which
school districts are established.

(Cal. Const., art. IX, § 14.)

Defendant contends, as it did in its affirmative motion, that notwithstanding any general
power of the Legislature or the IWC to establish minimum wage laws, Ed. Code §§ 87801 and
87802 are more specific delegations of authority to Defendant’s governing board which supersede
the minimum wage laws.

Defendant presents nothing more on this point than it did in its affirmative motion. Stoetzl,
supra, 7 Cal.5™ 718 is not applicable or analogous, because the statutory authority granted to
community college districts is not more specific than the directives of Wage Order 4, and that
authority (Ed. Code § 87801) is subject to the limitation of “unless otherwise prescribed by law.”
Stoetzl expressly provides that it does not apply to minimum wage rules. (See Stoetzl, supra, 7
Cal.5™ at 740.) Ferris provides that Section 87801 does not give “unlimited discretion over the
salaries of part-time instructors,” and Flowers demonstrates that in an analogous situation, similar,
but stronger, statutory language in the Public Utilities Code could not except the employees at issue
from the minimum wage laws. (See Ferris, supra, 146 Cal.App.3d at 9; Flowers, supra, 243
Cal.App.4™ at 79.)

As Plaintiff points out and as discussed above, Lab. Code § 515.7 concerns private university
instructors, and if anything, suggests that those instructors would otherwise be subject to Wage
Order 4. It provides no support for an argument that public university instructors are not subject to

Wage Order 4.

13




O 0 3 O »n B~ WD =

[N T NS R NG T N R NS I S N NS I O I O R e T O S e
o I O W»nm kR WD = DO VO NN N AW = O

Defendant contends that in 2000, the Legislature commissioned a study on part-time faculty
compensation to examine the duties and tasks of part-time faculty as compared with full-time
faculty, in order to “address [] policy options available to achieve pay equity between community
college part-time faculty and full-time faculty [,]” among other purposes. (See Ed. Code §
87482.4(a)-(c).) Defendant argues that following this study, the Legislature made no alteration to
the salaries for part-time faculty, and that this somehow constitutes a legislative approval of
Defendant’s salary scheme. There is no evidence in the record that the salary scheme existed 24
years ago when the study was performed. Even if there were, legislative inaction is a “proverbial
‘weak reed’” which “cannot reasonably be stretched so far as to abrogate another statute[.]” (People
v. Brown (2012) 54 Cal.4" 314, 328.) There is no basis to conclude that the Legislature intended
for Ed. Code § 87801 to abrogate Wage Order 4 by its failure to act in 2000.

As discussed above and below, Kettenring and CTA provide no support for Defendant’s
arguments. Kettenring found that the plaintiff employees fell within the professional exemption to
Wage Order 4, a circumstance not present here, and so dealt only with whether hourly payment for
classroom instruction only violated proportionality requirements, and not the minimum wage laws.
(Kettenring, supra, 167 Cal.App.4" at 513, 515.) CTA was decided 17 years before the enactment
of Wage Order 4 and addressed only whether “time actually served” in the proportionality statute
required consideration of classroom hours only, or all hours worked. (CTA4, supra, 28 Cal.3d at
702.) It did not consider whether compensation for classroom hours only might violate minimum
wage laws.

Defendant further contends that there is a dispute over whether class members are actually
paid by the hour, pointing to testimony by plaintiff Rohkea about her compensation. Ms. Rohkea
testified that she was supposed to be paid for 3 teaching units, corresponding to three weekly class
meetings for one semester, but her pay stub showed that she was working 3.38 weekly hours (rather
than 3), and was only being paid for 2.70 hours per week due to some formula of Defendant’s.
(Salazar Decl., Ex. G, p. 68.) This does not create a dispute as to the issue in this motion, which is
whether failing to compensate adjuncts for out-of-classroom work is a minimum wage violation.
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d. Professional Exemption

Wage Order 4 provides that persons employed in a professional capacity are exempt:

(3) Professional Exemption: A person employed in a professional capacity
means any employee who meets all of the following requirements:

(a) Who is licensed or certified by the State of California and is primarily
engaged in the practice of one of the following recognized professions:
law, medicine, dentistry, optometry, architecture, engineering, teaching,
or accounting; or (emphasis added)

(b) Who is primarily engaged in an occupation commonly recognized as a
learned or artistic profession. For the purposes of this subsection, “learned
or artistic profession” means an employee who is primarily engaged in the
performance of:

(1) Work requiring knowledge of an advanced type in a field or science or
learning customarily acquired by a prolonged course of specialized
intellectual instruction and study, as distinguished from a general
academic education and from an apprenticeship, and from training in the
performance of routine mental, manual, or physical processes, or work
that is an essential part of or necessarily incident to any of the above
work; or

(i1) Work that is original and creative in character in a recognized field of
artistic endeavor (as opposed to work which can be produced by a person
endowed with general manual or intellectual ability and training), and the
result of which depends primarily on the invention, imagination, or talent
of the employee or work that is an essential part of or necessarily incident
to any of the above work; and

(ii1) Whose work is predominantly intellectual and varied in character (as
opposed to routine mental, manual, mechanical, or physical work) and is
of such character that the output produced or the result accomplished
cannot be standardized in relation to a given period of time.

(c) Who customarily and regularly exercises discretion and independent
judgment in the performance of duties set forth in subparagraphs (a) and

(b).

(d) Who earns a monthly salary equivalent to no less than two (2) times
the state minimum wage for full-time employment. Full-time employment
is defined in Labor Code Section 515(c) as 40 hours per week.

(e) Subparagraph (b) above is intended to be construed in accordance with
the following provisions of federal law as they existed as of the date of
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this wage order: 29 C.F.R. Sections 541.207, 541.301(a)-(d), 541.302,
541.306, 541.307, 541.308, and 541.310.
(Cal. Code Regs., tit. 8, § 11040, subd. 1.A.3.)

Plaintiffs contend that Defendant has waived this defense by failing to assert it in the answer.
(See Quigley v. Garden Valley Fire Protection District (2019) 7 Cal.5™ 798, 807 [defenses on the
merits not relating to fundamental jurisdiction are ordinarily waived if not raised in an answer or
demurrer]; see also California Academy of Sciences v. County of Fresno (1987) 192 Cal.App.3d
1436, 1442 [“A party who fails to plead affirmative defenses waives them.”])

However, “[g]iven the long-standing California court policy of exercising liberality in
permitting amendments to pleadings at any stage of the proceedings [citation] and of disregarding
errors or defects in pleadings unless substantial rights are affected [citation],” courts have held that
some unpled defenses may first be raised on summary judgment “so long as the opposing party has
adequate notice and opportunity to respond.” (Cruey v. Gannett Co. (1998) 64 Cal.App.4™ 356,
367.)

Here, it was not the parties, but the Court who raised the issue of this defense, due to the
gravity of a ruling on Plaintiff’s request for declaratory relief. The Court was aware when it ordered
the briefing that there could be prejudice from the failure to raise the defense in the answer, but the
parties have now had the full opportunity to brief the defense at this stage. Therefore, the defense
has not been waived and the Court will proceed to the merits.

Subdivisions (a), (b), and (c) of Wage Order Number 4 are not in controversy. The main
area of dispute between the parties is over the meaning of subdivision (d), “a monthly salary
equivalent to no less than two (2) times the state minimum wage for full-time employment.”
Plaintiffs contend that this means the person alleged to be exempt must earn a monthly salary that
is equivalent to whatever a full-time employee making minimum wage would make, times two,
regardless of how many hours the person actually works. Defendant, meanwhile, argues that
“equivalent” should be interpreted as “proportionate,” such that if a person alleged to be exempt
makes an hourly rate that is more than two times higher than the minimum wage, they are exempt,

regardless of how many hours they actually work.
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There are a myriad of problems with Defendant’s argument. First, “equivalent” and
“proportionate” are not synonyms as Defendant claims. “Equivalent” is synonymous with “equal,”
that is, being the same or virtually the same in magnitude or aspect. (See Merriam-Webster Dict.
(Feb. 2, 2025) <https://www.merriam-webster.com/dictionary/ equivalent>, accessed February 10,
2025 [“[1:] equal in force, amount, or value[;] [2a:] like in signification or import...[3:]
corresponding or virtually identical in effect or function”]; American Heritage Dict. (5% Ed. 2022)
<https://ahdictionary.com/word/search.html? g=equivalent> “l1. a. Equal, as in value, force, or
meaning[,] b. Having similar or identical effects. 2. Being essentially equal, all things
considered[.]”]; Black’s Law Dict. (12 ed. 2024) EQUIVALENT [“1. Equal in value, force, amount,
effect, or significance. 2. Corresponding in effect or function; nearly equal; virtually identical.”])
The Court knows of no published definition in which “equivalent” is synonymous with
“proportional,” and not synonymous with “equal.” Defendant cites none.

Not only does Defendant’s position require “equivalent” to have a meaning at odds with its
definition, but it also disregards the other language of the exemption, which sets forth unequivocally
that the salary test applies a standard, unchanging multiple of the minimum wage. Specifically, the
exemption speaks of a “monthly salary,” meaning not the person’s specific hourly wage, but the
sum of the person’s wages for the month. Likewise, the exemption’s reference that “full-time
employment is defined...as 40 hours per week” requires the conclusion that the test uses a multiple
of the hourly minimum wage times 40. The minimum wage does not vary by the number of hours
worked. Therefore, the only conceivable reason for this reference would be to indicate how the
minimum is to be calculated to qualify for the professional exemption: the hourly minimum wage,
times 40 hours per week, times two. If the Industrial Welfare Commission intended the calculation
to simply be whether the hourly rate of the worker is more than twice the hourly minimum wage, it
would not have referenced a monthly salary or 40-hour full-time employment.

Finally, as Plaintiff points out, the IWC and the DLSE have expressly rejected a proration
approach. Ata January 28, 2000 public meeting, Commissioner Broad observed that if the monthly
salary floor of twice the minimum wage were pro-rated for the amount of time a person is scheduled
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to work, then an employer could easily structure the person’s work schedule to meet that salary
minimum, and then would not be required to pay for any amount of overtime beyond that schedule
because the employee would be exempt. (See Plaintiff’s Supplemental RIN, Ex. C, pp. 64-65.) The
DLSE relied on this exchange at the IWC hearing in issuing its guidance that “The Required Salary
May Not Be Prorated For Work Less Than Full-Time.” (Plaintiff’s Supplemental RJN, Ex. A, §
51.6.3.) DLSE has similarly relied on it in opining that the wage order does not permit a “part-time
exempt employee.” (Plaintiff’s Supplemental RIN, Ex. B, p. 2.) A 1999 DLSE memo recognizes
the fundamental inconsistency between the presumed flexibility of exempt employees and a

proration approach based on the hours they work:

We have been asked whether a part-time employee working in a bona fide
executive, administrative, or professional capacity (that is, one who is
"primarily engaged" in such exempt work) can be exempt if he or she is
paid a monthly salary that is less than the full-time salary equivalent of
twice the minimum wage, but not less than the applicable percentage of
the minimum monthly required salary, based on the proportion of time
that the part-time employee works in relation to a full time, forty hour
week. For example, can an attorney employed by a law firm on a part-
time 20 hour per week basis, be exempt if paid a monthly salary of
$1,000?

The answer to that question is no; we do not believe that this monthly
minimum required salary can be reduced, even if the ostensibly exempt
employee is scheduled to work less than 40 hours per week. An exempt
employee is expected to exercise discretion and independent judgment
in order to decide the number of hours to devote to a particular task,
and cannot be expected to confine his or her work hours to a set
schedule, as any such employer-imposed limitation on hours worked
would be inconsistent with the discretion and independent judgment
that is the hallmark of exempt work.

Section 515(a)'s requirement of "a monthly salary equivalent to no less
than two times the state minimum wage for full-time employment,"
simply serves to set the amount of the required monthly salary as a
multiple of the minimum wage; and not to permit reductions of this
monthly threshold salary for employees who work less than 40 hours per
workweek.

(Plaintiff’s Supplemental RIN, Ex. D, p. 17, emphasis added.)

The Court agrees that it is fundamentally at odds with the flexible, discretionary workflow

that exempt employees are presumed to have to scrutinize the number of hours worked, whether
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actual or scheduled, to determine whether the employee is actually exempt. Rather, the IWC and
DLSE’s approach is correct and must be followed: if an otherwise qualifying employee makes a
monthly salary of more than twice the minimum wage for full time employment, they are exempt.
Otherwise, they are not.

A full-time assignment for full-time instructional faculty is teaching 15 units per semester.
(UF 19.) By law, to be a temporary employee, an employee must teach no more than 67% of the
hours per week of a full-time assignment (Educ. Code § 87482.5(a)) which is therefore 10 units.
One teaching unit equals 18 lecture hours per semester. (UF 13.) Therefore, the maximum number
of lecture hours temporary employees, i.e. part-time instructional faculty, may teach per semester
is 180 hours. For an 18-week, 180-lecture-hour semester, the maximum amounts payable range
from $14,632.20 in 2019 ($81.29 times 180 hours) to $16,873.20 in 2024 ($93.74 times 180 hours).
(See Plaintiff’s Supplemental RIN, Ex. E, p. 57, Ex. F, p. 48.) Twice the relevant minimum wage
is more by any calculation: $17,280 in 2019 to $23,040 in 2024.> Because no adjunct could possibly
earn enough monthly salary to qualify for the professional exemption, there is no merit to this
defense, regardless of whether it was waived.

Defendant contends that Kettenring v. Los Angeles Unified School District (2008) 167
Cal.App.4"™ 507 (Kettenring) approved the compensation structure at issue here. As set forth above
and expended upon here, in Kettenring, the putative class members were part-time adult education
teachers who the Court found to be within the professional exemption of Wage Order 4 because
they were “‘licensed or certified by the State of California and ... primarily engaged in the practice
of ... teaching,’ ...‘customarily and regularly exercises discretion and independent judgment in the

performance of duties,” and ...‘earn[ed] a monthly salary equivalent to no less than two (2) times

2 Plaintiff’s calculations vary immaterially from the Court’s. The Court takes the hourly

minimum wage, multiplies it by 40 for a week of work, then by 18 for the weeks in the semester,
then by 2, to arrive at the relevant threshold. Plaintiff instead breaks the 2,080-hour full-time year
into 12 months of equal length, and then divides those monthly periods by 4 to get a weekly sum,
re-multiplying that number by 18 weeks in the semester. There are 52 weeks in a year, not 48,
causing Plaintiff’s numbers to be slightly off. Under either calculation, adjuncts’ maximum pay

falls short of the minimum for the exemption.
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the state minimum wage for full-time employment’ (40 hours per week).” (/d. at 513.) Critically,
the parties did not dispute whether the employees in that case met the salary requirements for the
exemption. (See Ibid. [“No party disputes that the adult education teachers are certified by the State
of California, are engaged in teaching, exercise independent judgment, and earn, as reflected in the
‘salary’ schedule in the CBA, a monthly compensation far higher than two times the state minimum
wage for full-time employment.”]) The Court of Appeal observed that “[o]n appeal, Kettenring
does not claim that any part-time adult education teachers teach so little that they earn a monthly
salary less than twice the state minimum wage (which was $6.75 at the time of his lawsuit) for full-
time employment.” (/d. at fn. 3.) The Court of Appeal therefore did not need to actually apply the
salary test, let alone consider whether that test required multiplying the wages for 40 hours of
minimum wage work, or simply checking the exempt worker’s hourly rate against twice the
minimum hourly rate. Cases are not authority for propositions not considered. (B.B. v. County of
Los Angeles, supra, 10 Cal.5th at 11.)

Defendant’s supplemental briefing references further exemptions in the Labor Code and
Wage Order 4 for employees covered by collective bargaining agreements that meet certain criteria.
This argument was not raised in Defendant’s prior papers, nor did the Court request further briefing
on them. Nonetheless, the exemptions only apply to collective bargaining agreements which

provide premium pay for overtime:

Sections 510 and 511 do not apply to an employee covered by a valid
collective bargaining agreement if the agreement expressly provides for
the wages, hours of work, and working conditions of the employees, and
if the agreement provides premium wage rates for all overtime hours
worked and a regular hourly rate of pay for those employees of not less
than 30 percent more than the state minimum wage.

(Lab. Code § 514, emphasis added.)

(I) Except as provided in subsections (E), (H) and (L), this section shall
not apply to any employee covered by a valid collective bargaining
agreement if the agreement expressly provides for the wages, hours of
work, and working conditions of the employees, and if the agreement
provides premium wage rates for all overtime hours worked and a
regular hourly rate of pay for those employees of not less than 30 percent
more than the state minimum wage.

(Cal. Code Regs., tit. 8, § 11040, subd. 3(I), emphasis added.)
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Defendant identifies no overtime provisions in the relevant MOUs which would cause these
exemptions to apply. They are of no assistance to Defendant.

Defendant also invokes an opinion letter from the DLSE concerning a proposed reduction
in salary by an unspecified employer. (See Defendant’s Supplemental RJN, Ex. F.) Setting aside
that Defendant first makes this argument on reply, this letter does not support Defendant’s position.
The question the DLSE was responding to was whether a reduction in working days from 5 days a
week to 4 because of the 2009 financial crisis, with a commensurate reduction in weekly pay, was
permissible, and the DLSE opined that it was. There is no indication that the proposed reduction in
pay would have brought the exempt employees below the salary minimum for the exemption, and

indeed, the DLSE asserted in the letter that the minimum still applied:
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In the circumstances presented in this letter, the Employer's proposal to
reduce the number of its employees' scheduled work days from five days
to four days per week, with a corresponding reduction in salary, is based
upon the Employer having experienced significant economic difficulties
due to the present severe economic downturn. Furthermore, according to
the specific representations made by you on behalf of the Employer, as
soon as the business conditions permit, the Employer intends to restore
both the full five-day work schedule and the full salaries of its exempt
employees. In accordance with the several DOL opinion letters and
federal district and appellate court decisions interpreting the federal law,
which the DLSE has historically followed, and based upon the facts
presented which provide no indication that the Employer intends to adjust
the salary any more frequently than described, it is the opinion of this
office that the Employer is not prohibited under California law from
implementing the proposed scheduled reduction in the work schedule and
salary of the affected exempt employees so long as the employee still
meets the salary test by earning a monthly salary equivalent to no less
than two times the state minimum wage for full time employment as
provided in Labor Code §§.515(a) and (¢) and IWC Wage Order 4,
Section 1 (A)(1)(f). Of course, each affected employee must also continue
to satisfy the duties test for the applicable exemption as set forth in
Section 1 of the wage order.

(Defendant’s Supplemental RIN, Ex. F, pp. 5-6.)

The opinion letter is therefore of no assistance as to the question of whether an employer
may classify an employee as exempt if, proportionally, they make twice the minimum wage per

hour, rather than making twice the minimum wage as a monthly salary.
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e. Finality of Court’s Ruling

At oral argument, the Court discussed with the parties the potential ramifications of the
Court’s granting Plaintiff’s motion, and whether it might have immediate effect. The Court’s
intention is that it will formally grant declaratory relief upon entry of a final judgment on the second
cause of action. That has not occurred, and therefore, the Court’s instant ruling is interlocutory. To
avoid any misunderstanding and assuage concerns (whether potentially overstated or otherwise)
raised by Defendant’s counsel that this ruling will have immediate impact on the District’s
operations, this ruling is stayed on the Court’s own motion until judgment is entered or further order
of the Court, whichever occurs first.

Conclusion

For the foregoing reasons, Defendant’s motion for summary adjudication is granted in part
as to summary adjudication of the PAGA claims and denied in all other respects.

Plaintiffs’ motion for summary adjudication is granted. Plaintiffs have met their burden to
show a lack of dispute of material facts and entitlement to judgment as a matter of law on their
second cause of action for declaratory relief. This is an interlocutory ruling and is stayed until
judgment is entered or further order of Court, whichever comes first. The parties are ordered to keep
the Court apprised of any decisions made or agreements reached because of this ruling. A further
status conference is set for April 9, 2025 at 9:00 A.M., with a joint report due 3-5 court days in
advance.

Plaintiff to give notice of all rulings made herein.

DATED: February 19, 2025 " Sbuart M. Rice /Judge
THE HONORABLE STUART M. RICE
JUDGE OF THE SUPERIOR COURT

22




